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II. STATEMENT OF THE CASE 
A. 1\ature of the Case 
This is an appeal from a conviction and sentence imposed following guilty pleas to 
battery with the intent to commit a serious felony, to wit: rape, §§ 18-903(b ), 18-911; and 
possession of a deadly weapon during the commission of a crime, LC. § 19-2520. R 74-80. 
Relief should be granted because the District Court did not conduct an inquiry into the 
fachial basis for the pleas after receiving information raising an obvious doubt as to whether 
Maximiliano Sileoni was actually guilty of the charged offense and enhancement. Schmidt v. 
State, 103 [daho 340,345, 647 P.2d 796, 804 (Ct. App. 1982). 
Relief should also be granted because the sentence imposed, twenty years with ten fixed, 
is excessive. State v. Justice, 1 Idaho 48, 266 P.3d 1153 (Ct. App. 2011). R 74-80. 
If the case is remanded for an inquiry into the factual basis for the pleas, the remand 
should include instructions that in the event the inquiry leaves the conviction intact, the sentence 
must be reduced. ff the case is not remanded, this Court should reduce the sentence. 
B. Procedural History and Statement of Facts 
On January 27, 2010, nineteen-year-old Maximiliano was charged with first degree 
kidnaping, LC. §§ 18-4501; 18-4502; battery with intent to commit a serious felony, (rape) LC. 
§§ l 8-903(b ); 18-911; and possession of a deadly weapon during the commission of a crime, LC. 
§ 19-2520. R 18-22. 
Seven months later, in July, the District Court entered an order for a mental evaluation. 
LC. § 18-211. R 38-39. The evaluator opined that Maximiliano could understand and follow the 
proceedings and provide assistance to counsel and the Court found him competent. Augmented 
Record, 8/4/ 10 Sanford Evaluation; R 41. 
On November 23, 2010, Maximiliano entered guilty pleas to battery with intent to 
commit rape and possession of a deadly weapon during the commission of a crime. In exchange, 
the State dismissed the kidnaping charge. Tr. p. 5, ln. 18-22; p. 18, ln. 5-22. In taking the pleas, 
the Court did not inquire into the underlying facts. Rather, the following exchange took place: 
The Court: If you plead guilty to this offense, battery with the intent to commit a 
serious felony, a rape, you would be telling me that you intentionally touched or 
struck a person against her will and that your intent in doing so was to commit 
rape. Is that what you did? 
Maximiliano: Yeah, I did. 
The Court: How do you plead, then, to Count II, Part I, commission of a serious 
felony on January 19, 2010, in Canyon County, Idaho? 
Maximiliano: Yeah. 
The Court: Guilty or not guilty? 
Maximiliano: Guilty. 
The Court: Going then to the second part, do you acknowledge that you used a 
deadly weapon or a knife in the acts you just pled guilty to in Count II, Part I? 
Maximiliano: Yeah, I did. 
Tr. p. 18, In. 5-22. 
The Court then ordered a psychosexual evaluation and presentence investigation report. 
R 50-52. 
At the sentencing hearing, Maximiliano asked for a Spanish speaking interpreter. Tr. p. 
21, ln. 10-18. That request was honored and the Court also determined that Maximiliano had 
experienced difficulty in speaking with the presentence investigator because she did not speak 
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Spanish and there was no interpreter during the interview. Tr. p. In. 2-11. 
Rather than continuing with the sentencing, the Court again advised Maximiliano, this 
time with the aid of an interpreter, of the rights he was waiving in pleading guilty and again took 
his pleas. Tr. p. 22, ln. 24-p. 37, ln. 15. As in the prior plea hearing, the Court did not inquire 
into the underlying facts. The following took place: 
The Court: If you plead guilty, you would be admitting to me that you battered the 
victim in this case with the intent to commit rape. Is that what you did? 
Maximiliano: (Through the interpreter.) Yes, I did it. 
The Court: And did you use a knife as part of the crime? 
Maximiliano: (Through the interpreter.) Yes. 
The Court: How do you plead, then, to battery with intent to commit rape in 
Canyon County on the 19th day of January of this year? 
Mr. Smith: [Defense counsel]: Of last year, Your Honor. 
The Court: I'm sorry. Of last year, 2010. 
Maximiliano: (Through the interpreter.) Tell her yes. 
The Court: Do you plead guilty or not guilty? 
Maximiliano: (Through the interpreter): Yes. 
The Court: Do you plead guilty or not guilty? You have to say guilty or not 
guilty. 
Maximiliano: (In English): Guilty, Your Honor. 
Maximiliano: (Through the interpreter) Guilty, Your Honor. 
Tr. p. 36, In. 14-p. 37, In. 15. 
The Court ordered an updated preserttence investigation conducted with an interpreter and 
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a new psychosexual evaluation with a Spanish speaking evaluator. Tr. p. 37, In. 16-25, R p. 57-
60. 
The updated PSI continued to refer to the original psychosexual evaluation conducted in 
English. PSI p. 7-8. However, when the defense objected, the Court removed the original 
evaluation from the PSI and attached the new one. Tr. p. 45, In. 3-11. 
According to the PSI, eighteen-year-old I.C. reported that Maximiliano came into her 
mother's store where she was working and asked to borrow her cell phone. After using the 
phone, he grabbed her, displayed a pocket knife, grabbed scissors from the counter, held the knife 
and scissors together in one hand, touched her breast, unbuttoned and pulled down her pants and 
touched her on the outside of her vagina. I.C. said that Maximiliano punched her in the face 
approximately six times and that she screamed and banged on the wall to attract attention and 
help. During the encounter, I.C. told Maximiliano that she agreed with what he was doing or that 
it was okay with her. Further, Maximiliano never took his own pants down. When LC. 
screamed and banged on the wall, Maximiliano ran away. PSI p. 2-3 and Caldwell Police 
Department Report Supplement, pages 1-2, attached to PSI. 
LC. described the knife as "a little knife," a pocket knife five to six inches long. Her 
description implied that five to six inches was the entire length of the knife when opened, 
meaning the blade was likely only a couple of inches long. Caldwell Police Department Report 
Supplement, pages 2-3, attached to PSI. 
When the police arrived at the store, they re-dialed the numbers Maximiliano had called 
on I.C.'s cell phone and by speaking with the people who answered determined Maximiliano's 
identity. Maxirniliano was arrested that day and cooperated with the police by giving a 
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statement. PSI p. 2-3, and Caldwell Police Department Report Supplement, pages 1-2, attached 
to PSI. 
In his statement to the police, Maximiliano said that he and I.C. were talking in the store 
and that she looked at him in a way he described as "like attractive to me or something." 
Because of Maximiliano's syntax, it is impossible to tell whether he meant that I.C. looked 
attractive to him or that she looked like she was attracted to him. Caldwell Police Department 
Report Supplement, page 7, attached to PSI. In his written statement to the police, Maximiliano 
wrote that he and I.C. had been talking and sharing their stories when the following happened: 
... and she was looking at me in a actrating way I got closer and tache her brest 
and she dinent say anithing and went I want to kiss her she poss me and I put my 
hand in her pan I have a nife in my packet and it fall out so she stored scrimin 
wath was I goin to do and I sed noting so at this point I have the nife in my hand 
so I truthe siser and she was scriming and I slop her 3 time and ran out side so tis 
wasent my intension but every ting got out of contro wen the nife that I have fall 
out I don't know woth I was tinking went all this hopen all I no is that I wist it 
wodent of happend. 
Caldwell Police Department Witness Statement, attached to PSI (spelling and grammar 
unaltered). 
Maximiliano also told the police that he did not have an erection and did not intend to 
have sex with I.C. Caldwell Police Department Report Supplement, page 8, attached to PSI. 
In his statement for the PSI, Maximiliano explained that he and his girlfriend, the mother 
of his infant daughter, had argued and in the course of the argument she told him that his 
daughter was not really his. He felt so upset that he left and drove aimlessly through the 
mountains for a couple of days and nights, getting stuck in the snow at one point He drank and 
used marijuana. PSI p. 4-5. 
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When he got back into town, as he was coming down from the alcohol and marijuana, he 
went into the store. He thought that LC. was looking at him in "an attractive way as if she 
wanted something from me." And, that was when he touched her. 
Discussing the incident, Maximiliano said that "l want to take responsibility for my 
actions," "l don't have a choice to make 1 blamed myself for everything without complaining," 
and expressed his remorse. But, he also said that he did not force LC. or try to violate her, that he 
believed that she had not told the police everything that happened, and that she had a different 
role in the events than what she stated. PSI p. 5-6. 
Dr. Morgan's psychosexual evaluation placed Maximiliano at a high risk category 
relative to other adult sexual offenders and rated his risk to reoffend as moderately high. 
Psychosexual Evaluation p. 7. This was despite the fact that Maximiliano had no prior criminal 
history except for a single instance of runaway as a juvenile. PSJ p. 6. 
Maximiliano was born in Argentina. While he was a child there, his uncles physically 
abused him and gave him alcohol and illegal drugs because they thought it was funny to get him 
high. They also made him witness their sexual activities. PSI p. 8. 
His family moved to the United States when he was ten and although he started school 
here, he had trouble writing, he was bullied, and he dropped out after his freshman year of high 
school when he received all F's. PSI p. 7, IO. 
Maximiliano's family is very poor and is homeless. They live in a room in a church. 
Likewise, his girlfriend is very poor and she too was offered a place to stay inside the same 
church. PSI p. 4, 8. Maximiliano said that he worked very hard to take care of his girlfriend, 
who had almost died during her pregnancy with their daughter. He said: 
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When she was pregnant she almost died in my arms and on different occasions 
(around 8 times) I took her to the hospital emergency and she lost 22 pounds in a 
month and a half. I worked to support her and at the same time I helped my 
mother out with money and food given out by churches because she didn't have a 
place to live in. She lost everything she had. A church offered her to live inside 
the church my two younger brothers and two sisters live there too. They don't 
have a job so I would them as much as I could and at the same time I was like 
a dog along with my woman trying to survive because we were in a bad way. 
PSI p. 4. 
Maximiliano said that at this point he started using methamphetamine. "At that time I 
started smoking meth because I didn't have any more strength and that was the only thing that 
helped a little. I didn't do it to drug myself, but rather to get some energy. That's how things 
were day by day not getting better but rather getting worse." PSI p. 4-5. 
While the psychosexual evaluation reports that Maximiliano "chose not to complete 
written psychological testing," Morgan Psychosexual Evaluation p.1, attached to PSI, it may be 
that Maximiliano could not read and write well enough to complete the testing as both his school 
records and his written statements indicate severe difficulties in reading and writing. 
However, Maximiliano did tell Dr. Morgan that his current mental status was "bad." He 
had current suicidal ideation and intentions to kill himself by cutting himself or taking poison. 
And, he had tried to commit suicide three times during his childhood. When he was 8 or 9, he 
tried to kill himself through a scorpion sting. When he was 12, he tried to poison himself. And, 
when he was 14, he tried to hang himself. Morgan Psychosexual Evaluation p. 
Maximiliano also told the PSI investigator that he wanted to kill himself. He said, "I hate 
my life. A dog's life is worth more than mine." And, he said that he had been killing himself 
slowly with alcohol and drugs. He described himself as "like a rubber band. I am stretched so 
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far I snap. That is the way I am." PSI p. 11. 
Maximiliano's mother, uncle, pastors, friends, and girlfriend all wrote letters to the Court 
in his support. These letters noted the difficulty of Maximiliano's life circumstances, his hard 
work, his care and support of his mother and siblings as well as his girlfriend and their daughter, 
and his good history. The authors expressed their intention to support him upon his release, their 
hopes for mercy, and their expectation that Maximiliano would continue to be a productive 
family and community member. The PSI attached letters from Graciela (his mother), Jorge 
Sileoni, Mario and Jaquelina Ortega, Hugo and Lourdes, Matiana Guiterrez, and Julio Garcia. 
LC. also provided a letter and spoke at the sentencing hearing. Much of her letter and 
statements at the hearing went to her opinions about the crime, Maximiliano, and the appropriate 
sentence. PSI attached letter from LC.; Tr. p. 46, ln. 20 - p. 50, ln. 7. While Maximiliano's 
attorney did not object, the District Court stated: 
I wish the prosecutor's office would be mindful of State v. Payne, 146 Idaho 548, 
2008, Idaho, State v. Lovelace, 140 Idaho 73, State v. Leone, 142 Idaho 705, Idaho 
Court of Appeals, 2006. 1 
Opinions about the crime, the defendant and the appropriate sentence continue to 
be excluded by our appellate courts. Characterizations and opinions about the 
appropriate sentence are not admissible. 
I won't consider them. I just wish, when I got these statements, that the victim 
witness coordinator and/or the prosecutor would clean those up before they get to 
me. In any event, I won't consider those characterizations and opinions. 
Tr. p. 50, In. 12-25 (footnote added). 
The State asked for a sentence of twenty years fixed followed by fifteen years 
1 State v. Payne, 146 Idaho 548, 199 P.3d 123 (2008); Slate v. Lovelace, 140 Idaho 73, 
90 P.3d 298 (2004); Stale v. Leon, 142 Idaho 705, 132 P.3d 462 (Ct. App. 2006). 
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indeterminate. Tr. p. 64, In. 18-22. Defense counsel asked for a sentence of five years fixed 
followed by ten years indetenninate. Tr. p. 70, In. 11 17. Counsel also noted that Maximiliano 
would be deported to Argentina at the end of any sentence where he would live with his older 
brother who is a Catholic priest. Tr. p. 70, In. 18-22. 
The Court commented that Maximiliano was refusing to accept responsibility for his 
crime which caused additional suffering to LC. and which increased the risk to re-offend. Tr. p. 
76, In. 20 - p. 77, In. 22. The Court then imposed a sentence of twenty years with ten fixed. Tr. 
p. 78, In. 22 - p. 79, In. 4. The Court did not impose a fine, but did impose a civil penalty 
payable to LC. of $5000 and restitution. R 67-68, 71-72. 
This appeal timely follows. R 76-80. 
III. ISSUES PRESENTED ON APPEAL 
1. The District Court has a sua sponte obligation to conduct an inquiry into the factual 
basis for a plea if - after a plea is entered, but before sentence is imposed - the Court receives 
information raising an obvious doubt as to whether the defendant is guilty. Is remand necessary 
in this case to allow the District Court to fulfill this obligation? 
2. Should this Court grant relief from the excessive sentence imposed on Maximiliano? 
IV. ARGU::VIENT 
A. Remand is Necessary for an Inquiry Into the Factual Basis of the Pleas 
I. Standard of Review 
The failure to conduct a sua sponte inquiry into the factual basis for a plea is analogous to 
the failure to sua sponte order a competency evaluation in accord with I.C. § 18-211. In both 
cases, the standard of review on appeal is abuse of discretion. State v. Hawkins, 148 Idaho 774, 
9 
777, 229 P.3d 379, 382 (Ct. App. 2009), rev. denied (201 O); State v. Longoria, 133 ldaho 819. 
822,992 P.2d 1219, 1222 (Ct. App. 1999). On appeal, the inquiry is: (l) whether the lower court 
correctly perceived the issue as one of discretion; (2) whether the lower court acted within the 
boundaries of that discretion and consistently with any legal standard applicable to the specific 
choices before it; and (3) whether the court reached its decision by an exercise of reason. Id. 
2. Argument 
Two things of import happened in connection with Maximiliano's guilty plea. First, a 
language barrier became apparent. And, second, information was obtained which raised an 
obvious doubt about Maximiliano's guilt to the charged offense. Specifically, the information 
included in the PSI raised an obvious doubt as to whether Maximiliano acted with the intent to 
commit rape. Under these circumstances, the District Court had a duty to make an inquiry into 
the factual basis for the pleas. Because that inquiry did not happen, this case should now be 
remanded to allow the inquiry and, if appropriate, a withdrawal of the pleas. 
Generally, courts are under no obligation to establish a factual basis prior to accepting a 
2 The abuse of discretion standard of review applies rather than the Perry fundamental 
error standard. State v. Perry, 150 Idaho 209, 245 P.3d (2010). Perry cannot apply because the 
second prong of the Perry standard requires that the error be plain on the record, including that it 
must be plain from the record that the failure of counsel to object was not a tactical decision. 
Application of this standard to the sua sponte duties of the courts would effectively insulate those 
duties from appellate review and render the law imposing the duties impotent. No language in 
Perry indicates an intent to insulate the sua sponte duties imposed on the trial courts in this state 
from appellate review or to render them something other than sua sponte duties by putting a 
commensurate duty to object on defense counsel. And, such a result would be contrary to public 
policy because it would increase the risk that trial courts would intentionally or unintentionally 
allow people to be convicted of crimes in violation of the most basic requirements of due 
process, like the right to not be convicted while incompetent or the right to not be unwillingly 
convicted in the absence of a factual basis for a finding of guilt. 
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guilty plea. State v. Coffin, 104 Idaho 543, 661 P.2d 328 (] 983). However, several exceptions to 
this general rule exist. These include ( 1) when the defendant does not recall the facts of the 
incident which resulted in the charge, (2) is unwilling or unable to admit participation in the acts 
constituting the crime, or (3) couples the plea with continued assertions of innocence. State v. 
Horkley, 125 Idaho 860,862,876 P.2d 142, 144 (Ct. App. 1994). 
These exceptions are rooted in the constitutional guarantees of due process and protection 
from double jeopardy. United States Const. Amends. 5 and 14, Idaho Const., Art. I,§ 13. As 
stated in Schmidt, I 03 Idaho at 345, 647 P.2d at 801 (Ct. App. 1982), quoting Criminal Justice 
Standards Bench .Book for Special Court Judges, 15 nn. 3 (2d ed. April, 1976): 
The Court should ascertain that the facts recited support the crime charged, since 
the defendant has a right to be convicted only of the crime he committed and to 
which he is pleading guilty. This right arises from the double jeopardy provisions 
contained in both Federal and State constitutions. 
There is one further exception which requires an inquiry into the factual basis for a guilty 
plea. A court has an obligation to conduct an inquiry into the factual basis for a plea if 
- after a plea is entered but before sentence is imposed - the court receives 
information raising an obvious doubt as to whether the defendant is in fact guilty. 
In such circumstances, the trial court should inquire into the factual basis of the 
plea, either to dispel the doubt or to allow the defendant to plead anew. 
Coffin, 104 Idaho at 550, n. 3, 661 P.2d at 550, quoting Schmidt, supra. 5'ee also, State v. 
Hoffman, 108 Idaho 720,701 P.2d 668 (Ct. App. 1985); Fowler v. Stale, 109 Idaho 1002, 712 
P.3d 703 (Ct. App. 1985); Horkley, supra; Amerson v. Stale, 119 Idaho 994,996,812 P.2d 301, 
303 (Ct. App. 199 l ). "(T]he goal behind ascertaining a factual basis is to assure that the 
defendant's plea is made knowingly, intelligently and voluntarily." Amerson. supra. See, Boykin 
v. Alabama, 395 U.S. 238, 89 S.Ct. l 709 (1969). 
l ] 
In this case, information in the PSI raised an obvious doubt about Maximiliano's guilt of 
the charged crime. The police reports accompanying the PSI raise an obvious doubt that 
Maximiliano intended to engage in penile penetration, a necessary element of rape. LC. § 18-
6101. And, without that intent, he could not be guilty of battery with intent to commit rape. LC. 
§ 18-907. LC. told the police that he touched her on the outside of her vagina only and he never 
lowered his pants. And, Maximiliano told the police that he did not intend to have intercourse 
with LC. and did not have an erection. 
While the police reports may establish a factual basis for misdemeanor battery, I.C. §§ 
18-903, 18-905, they do not establish a factual basis for felony battery with intent to commit 
rape, I.C. § 18-911. Rather, the reports contain infonnation that raises an obvious doubt about 
guilt of the felony charge. 
Furthermore, the PSI and attached police reports raise an obvious doubt about 
Maximiliano's guilt of the deadly weapon enhancement. If Maximiliano did not intend rape, 
then, of course, the enhancement cannot be applied, because the enhancement does not apply to 
misdemeanor battery. LC. § 19-2520. And, the description of the knife given by I.C. raises a 
second obvious doubt of guilt. I.C. said that the knife was a small pocket knife. While a pocket 
knife may be a deadly weapon under certain circumstances, it is not necessarily a deadly weapon. 
"A deadly weapon is one likely to produce death or great bodily injury." State v. Missenberger, 
86 Idaho 321, 327, 386 P.2d 559, 562 ( 1963). A very small pocket knife may not meet that 
standard because it may not be likely to produce death or great bodily injury. 
The District Court received the PSI prior to sentencing. And, the reports in the PSI raised 
an obvious doubt as to Maximiliano's guilt, a doubt increased by the clear language challenges 
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Maximiliano faced. For him, more so than for a native English speaker, there was a serious risk 
that he could enter a plea without having understood the elements of the crime or the nature of 
his admissions. Based upon the doubt of factual guilt, the Court was obligated to establish a 
factual basis for the plea, which the Court did not do. SchmJdt, supra. 
The proper remedy is remand to allow the Court to conduct the relevant inquiry and give 
Maximiliano the opportunity to withdraw his plea if there is no factual basis and Maximiliano 
determines that it is not in his best interests to plead guilty. 
This line of authority [Schmidt, supra; Fowler, supra; Amerson, supra] indicates 
that once a plea has been accepted, the court may withdraw its acceptance of the 
plea once information that raises an 'obvious doubt' about the guilt has been 
brought to its attention. The court should conduct a factual inquiry and then 
withdraw acceptance of the plea if it appears that the plea has not been entered 
into voluntarily, knowingly or intelligently. 
Horkley, I Idaho at 864, 125 Idaho at 146. also, Coffin, 104 Idaho at 548, 661 P.2d at 333, 
finding no error when the District Court did not make a factual inquiry after learning at 
sentencing that there might be an obvious doubt as to guilt but did declare a recess, allowed the 
defendant to confer with counsel, and gave the defendant an opportunity to withdraw his plea. 
Maximiliano asks that the case be remanded. 
B. This Court Should Grant Relief From the Excessive Sentence 
1. Standard of Review 
Appellate review of a sentence is based upon an abuse of discretion standard. State v. 
Justice, 152 Idaho 48, 52, 266 P.3d 1153, 1157 (Ct. App.2011 ). 
2. Argurnent 
As set out above. this case should be remanded for an inquiry into the factual basis for the 
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plea. The instructions on remand should provide that if the conviction remains, the sentence 
must be reduced. And, in the event no remand for an inquiry into the factual basis for the plea is 
given. relief from the sentence should be granted in this Court because the sentence is excessive. 
Where a sentence is not illegal, the appellant has the burden to show that it is 
unreasonable, and thus a clear abuse of discretion. State v. Brown, 121 Idaho 386, 
393, 825 P.2d 482, 490 (1992). A sentence may represent such an abuse of 
discretion if it is shown to be unreasonable upon the facts of the case. State v. 
Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982). A sentence of confinement is 
reasonable if it appears at the time of sentencing that confinement is necessary 'to 
accomplish the primary objective of protecting society and to achieve any or all of 
the related goals of deterrence, rehabilitation or retribution applicable to a given 
case.' State v. Toohill, 103 Idaho 565,568,650 P.2d 707, 710 (Ct. App. 1982). 
Where an appellant contends that the sentencing court imposed an excessively 
harsh sentence, [the appellate court] conduct[s] an independent review of the 
record, having regard for the nature of the offense, the character of the offender, 
and the protection of the public interest. State v. Reinke, 103 Idaho 771, 
P.2d 1183, 1184 (Ct. App. 1982). When reviewing the length of a sentence, [the 
court] consider[s] the defendant's entire sentence. State v. Oliver, 144 Idaho 722, 
726, 170 P.3d 387, 391 (2007). In order to prevail on a claim that a sentence 
represents an abuse of discretion, the defendant must show in light of the criteria, 
[that the] sentence was excessive under any reasonable view of the facts. State v. 
Charboneau, 124 Idaho 497,499,861 P.2d 67, 69 (1993); State v. Small, 107 
Idaho 504,505, 690 P.2d 1336, 1337 (1984). \Vhere reasonable minds might 
differ, the discretion vested in the trial court will be respected, and ( the appellate] 
court will not supplant the views of the trial court with its own. Small, 107 Idaho 
at 505, 690 P.2d at 1337. In order to prevail, the appellant must establish that, 
under any reasonable view of the facts, the sentence was excessive considering the 
objectives of criminal punishment: (1) protection of society; (2) deterrence of the 
individual and the public generally; (3) the possibility of rehabilitation; and (4) 
punishment or retribution for wrongdoing. State v. Stover, 140 Idaho 927, 933, 
104 P.3d 969, 975 (2005). 
Justice, 152 Idaho at 54,266 P.3d at 1159. 
As discussed by the Court of Appeals in Justice, appellate sentence review serves four 
objectives: ( 1) to correct a sentence which is excessive in length, having regard for the nature of 
the offense, the character of the offender, and the protection of the public interest; (2) to facilitate 
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the rehabilitation of the offender by affording him an opportunity to assert grievances he may 
have regarding his sentence; (3) to promote respect for the law by correcting abuses of the 
sentencing power and by increasing the fairness of the sentencing process; and ( 4) to promote the 
development and application of criteria for sentencing which are both rational and just. Justice, 
supra, citing State v. Wolfe, 99 Idaho 3 82, 3 84, 682 P .2d 728, 730 ( 1978), quoting ABA 
Standards Relating to App.ellate Review of Sentences at 7 (Approved Draft 1968). 
In Justice, the Court of Appeals found an aggregate sentence of 58 years with 28 fixed 
excessive for convictions of grand theft and four counts of forgery. In so doing, the Court looked 
at the young age of Justice (21 ); the possibility of rehabilitation (noting that the programs 
available in prison would certainly be completed well before 28 years); the amount of harm 
caused by Justice's crimes; the risk Justice poses to society (Justice was a racist who made 
comments and threats against African-Americans and Asians); and Justice's lack of remorse and 
his normal intelligence. The Court held that his sentences should be modified to an aggregate 
term of 44 years with 14 fixed. 
Considering these same factors, beginning with age, Maximiliano was actually younger 
than Justice at the time of the offense. He had just passed his 20 th birthday when he was arrested. 
And, it is of note that Maximiliano had no criminal history, save a juvenile runaway charge. 
As to the possibility of rehabilitation, while the psychosexual evaluation found 
Maximiliano was not an appropriate candidate for community based sex offender treatment, it 
also found he could benefit from specialized sex offender treatment in prison. Psychosexual 
Evaluation p. 10 attached to PSI. And, as was the case in Justice, those programs can certainly 
be completed well before the ten years Maximiliano must serve before he is parole eligible under 
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his current sentence. 
With regard to the question of harm, LC. was harmed. Both she and her counselor spoke 
of this at sentencing. However, I.C.'s counselor also spoke ofI.C.'s resilience: 
I also know she came from a very strong supportive family and has a lot of inner 
strength to have continued as well as she has at this point, so I don't want to paint 
a picture that her future is hopeless. I have great faith in her future based on her 
strength, but she's going to have to struggle and fight to get there more than she 
would have otherwise. 
Tr. p. 57, In. 14-20. 
While hann occurred, healing will also occur. 
As for risk to society, unlike Justice, Maximiliano does not present a great threat. While 
he was evaluated to be a moderately high risk to reoffend (Psychosexual Evaluation p. 7), he was 
also evaluated to be amenable to treatment. (Psychosexual Evaluation p. 10). Moreover, 
Maximiliano is going to be deported to Argentina where he will be under the supervision of his 
brother who is a priest there. These circumstances eliminate any risk to the people of Idaho from 
Maximiliano and minimize the risk to the people of Argentina. 
It should also be recognized that Maximiliano will not be paroled unless he submits to 
another psychological evaluation. LC. § 10-223(b). Thus, irrespective of his fixed term, he will 
not be paroled until an evaluation is completed and the board is convinced that public safety will 
not be compromised. 
As for remorse, unlike Justice, Maximiliano has remorse. Maximiliano did make 
statements throughout the arrest and PSI process that he did not intend to have non-consensual 
sex with I.C. But, these statements were a denial of guilt, not a denial of remorse. The 
statements were clumsy at the least, in part because of Spanish/English language issues, but they 
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expressed remorse and sadness for the situation and for I.C.' s suffering. Upon his arrest, 
Maximiliano said that he did not know what he had been thinking, but he wished that nothing 
would have happened. He told the PSI investigator that he blamed himself. And, in the 
sentencing hearing, he said, "And I would like to apologize to everybody for being here for these 
charges." Tr. p. 75, ln. 8-11. 
And, finally, considering intelligence, while Justice was of normal intelligence, 
Maximiliano was at an intellectual disadvantage. He could not read and write effectively in 
English and had apparent comprehension problems with spoken English. While this does not 
excuse criminal actions, it does go to show that Maximiliano will be at a much lower risk of 
reoffense when he is in Argentina where he will have greater language fluency. 
Lastly, this Court should consider that Maximiliano was faced with exceptionally difficult 
circumstances. He was homeless. He was twenty years old, trying to take care of his mother, his 
siblings, his girlfriend, and their infant daughter. He was doing all this without even a high 
school diploma. He was doing this while clearly very depressed - he believed that a dog's life 
was worth more than his own and he had been trying to kill himself since childhood. Yet, he got 
up every day and he helped his famil,' to the best of his ability. This takes tremendous strength, 
courage, love, and goodness. He was not without his failures. Drugs and the events that brought 
him to court were failures. But, despite his failures, his mother, his girlfriend, his relatives, his 
pastors and his friends wrote to the Court of his good qualities and acts and of their intention to 
continue to support him. These facts are important in assessing the length of an appropriate 
sentence. 
Bearing in mind all of the facts and circumstances of this case, the sentence imposed, 20 
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years with 10 fixed is excessive. Maximiliano asks if this case is remanded for an inquiry into 
the factual basis for the guilty pleas, that the remand instructions include an instruction to reduce 
the sentence if the guilty pleas are not ultimately withdrawn. If no remand is granted, 
Maximiliano asks this Court to reduce his sentence to one more appropriate to the situation with 
a fixed term only so long as needed for him to complete the treatment programs available in 
pnson. 
V. CONCLUSION 
For the reasons set forth above, Maximiliano asks this Court to remand the case for an 
inquiry into the factual basis of the pleas and, as appropriate, allow withdrawal of the pleas. He 
also asks that the remand instructions include an instruction to reduce the excessive sentence 
should the pleas ultimately not be withdrawn. In the alternative, he asks that this Court reduce 
the excessive sentence. 
,v 
Respectfully submitted this /-_ day of May, 2012. 
Attorney for Maximiliano Sileoni 
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